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ROBERT J. FORSETH and JOHANNA FORSETH,

Plaintiffs – Appellants,

Against

OHEL CHILDREN’S HOME AND FAMILY 

SERVICES, INC., EBC CONTRACTORS INC. and
EBCO CONTRACTING, INC. 

Defendants – Respondents.

---------------------------------------------------------------------
1. The Index Number of the case in the Court below is 33214/09.

2.
The full names of the original parties are set forth as above. There have been no changes.

3.
The action was commenced in the Supreme Court, County of Kings.

4. The action was commenced by service of summons and complaint. Issue was subsequently joined. 
5. The nature of the action is for negligence.

6. The appeal is from an order made by Hon. Karen Rothenberg dated February 23, 2012.

7.
The appendix method of appeal is not being used. Appellants are proceeding upon filing a fully reproduced Record on Appeal. 
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PROCEDURAL HISTORY

Plaintiffs Robert J. Forseth and Johanna Forseth commenced this instant case seeking damages for negligence by the defendants by filing a Summons and Complaint on December 29, 2009. Issue was joined by defendant Ohel Children’s Home and Family Services, Inc. (hereinafter referred to as OHEL) by interposing an Answer to the Complaint on January 20, 2010. Issue was also joined by defendant EBC Contractors Inc. and EBCO Contracting, Inc. (hereinafter referred to as EBCO) by interposing of an Answer to the Complaint on March 1, 2010.  

In the course of litigation, on July 1, 2011, defendant OHEL moved the trial court for summary judgment seeking dismissal of the Complaint on the grounds that it failed to state a cause of action upon which relief could be granted upon. On July 5, 2011, Defendant EBCO cross-moved the trial court for summary judgment on grounds similar to the OHEL motion. On February 23, 2012, J.S.C. Karen B. Rothenberg granted the defendant’s motions in their entirety and dismissed the plaintiffs’ Complaint.   

Plaintiffs –appellants Robert Forseth and Johanna Forseth appeals from each and every part of the decision of the Supreme Court Judge, the Honorable Karen B. Rothenberg, granting the defendants summary judgment motions and dismissing their Complaint. (R- 13).
 



QUESTIONS PRESENTED
1 Did defendant OHEL, which as landlord of the subject premises, breach its obligation owed to the plaintiffs by not insuring that any work done on its premises was conducted in a safe manner in all respects, including the emanation of excessive noise? 
2 Did defendant EBCO breach its duty owed to the plaintiffs by not taking any precautions to keep excessive and damaging noise from impacting people who were known to be inside of 4510 16th Avenue at the time of the demolition work?
3 Did the noise that emanated from the construction project (and caused other persons within the premises physical pain) cause plaintiff Robert Forseth to lose a significant amount of hearing in his left ear?
4 Was the trial court correct in determining that as a matter of law the plaintiffs did not state a cause of action upon which relief could be granted?  

                  

STATEMENT OF FACTS

The controversy in this case involves plaintiff Robert Forseth’s sudden loss of hearing during a demolition construction job inside of his place of employment at 4510 16th Avenue, Brooklyn, NY. (R-32). 


On January 8, 2007, plaintiff Robert Forseth went to work inside of 4510 16th Avenue, Brooklyn, NY. Upon entering the building, there were no notices informing persons of any planned construction work. (R-105). Mr. Forseth reported to his office on the second floor, which is windowless. (R-32, 117). He worked directly under the construction project (which was on the third floor) and was subjected to hammering and other loud piercing shilling noise over the course of two to two and a half hours. (R-32, 33, 117). Late in the morning, he noticed his phone was ringing and he answered it, using his left ear on the receiver. He could not hear anything out of his left ear. (R-108, 111). 


Mr. Forseth complained to Julie Stocker, his company’s human resource officer. (R-109). She complained to the persons conducting the work about the loud noise and the noise stopped. (R-113). The persons doing the construction work were employed by EBCO as it was hired by OHEL to do renovation work inside the building. (R-33). OHEL owns the building and maintains offices inside of 4510 16th Avenue. The company Mr. Forseth works for is not affiliated with either of these entities and it rents out space from OHEL.  

Mr. Forseth was not the only person inside of 4510 16th Avenue to be affected by the extremely loud noise emanating from the construction project. Jose Roman and Kenny Miranda (co-workers of Mr. Forseth) developed headaches from the noise. (R-115). Another co-worker, Geraldine Hubbard stated the noise was “god awful.”  (R-116).

Prior to the construction project beginning, NYC changed its administrative code to make it public policy that every person is entitled to ambient sound levels that are not harmful. (R- 299). The construction project employed by EBCO had no noise mitigation plan. (R-254). Plastic sheeting was hung to keep the dust down but nothing was put in place to dampen the noise such as the placing of heavy blankets or other methods to reduce people’s exposure to noise. (R-247). 

After the incident, Mr. Forseth went to see an ear specialist, Dr. Elliot Goldofsky. (R-126). Mr. Forseth was an existing patient of Dr. Goldofsky as he had a pre-existing hearing loss in both of his ears. Dr. Goldofsky in his examination of Mr. Forseth determined that the hearing loss was a result of being exposed to a loud traumatic acoustical event such as hammering and it is not consistent with a natural progression from his pre-existing condition. (R-303, 336). Mr. Forseth hearing in his left ear went from 80% down to 8% and the loss occurred across all spectrums of hearing. (R-303). His right ear was not affected as it is the stronger of the two ears and not as prone to injury. (R-332). 

As this event occurred at work, Mr. Forseth filed a workers’ compensation claim. There was a hearing on the issue of whether his hearing loss was related to the loud noise at his work place on the day in question. The Workers’ Compensation judge came to the same conclusion as Mr. Forseth’s doctor, that the noise from the construction demolition project caused the hearing loss in Mr. Forseth’s left ear. (R-342, 346).

  
From this factual background, that the trial court determined that the plaintiffs’ Complaint fails to state a cause of action upon which relief can be granted and since there is not a viable complaint, the trial court dismissed the action.  


         SUMMARY OF ARGUMENT


This Appeal arises out of the Order of the Supreme Court, Kings County (J. Karen B. Rothenberg, February 23, 2012) which granted defendants’ summary judgment motions dismissing the plaintiffs’ Complaint for failing to state a cause of action.


Although this action may seem complex as we are dealing with sound, an invisible and hard to define attribute, this case in reality is a simple negligence case and must be analyzed in that context. When such analysis is done, it is readily evident the lower court erred in granting the defendants’ summary judgment motions. 


We must first ask ourselves if the defendants owed the plaintiffs a duty. And the answer is yes as defendant OHEL had a non-delegable duty to maintain its premises in a safe condition and defendant EBCO had a duty to perform its work in a non-negligent fashion. Both of these defendants breached their obligations as defendant OHEL allowed its premises at 4510 16th Avenue to be maintained in an unsafe manner as the noise from the construction project was dangerous. Defendant EBCO breached its obligation as it took no steps to render the noise safe to those exposed to it despite that being the public policy of NYC. The noise was a known danger like an anvil being dropped on the plaintiff’s head and once dropped, it damaged plaintiff Robert Forseth’s hearing.


Even though the loud noise is evident for all to see (and hear), for there to be liability, the loss of hearing in Mr. Forseth’s left ear must be casually connected to the events of that day. This connection is not only done through the medical affirmation of Dr. Elliott Goldofsky in which he opined that the loss of hearing was so drastic and sudden that it had to be in response to a loud, acoustical event such as the construction demolition project inside of 4510 16th Avenue but the Workers’ Compensation Board came to the same conclusion. Mr. Forseth lost his hearing in his left ear as a result of the construction being done by EBCO who was in the employ of OHEL. From this hearing loss, the plaintiffs have been damaged. 


The trial court erred in deciding that the plaintiffs Complaint did not state a cause of action. The Complaint clearly spells out a simple negligence case. The fact that plaintiff Robert Forseth was damaged by sound does not complicate matters. It like any other substance can harm. The defendants took no action to avoid the risk presented by loud noise and thus are liable to the plaintiffs for their damages. The lower court’s decision must be reversed.     
 




  ARGUMENT






      POINT I

I. DEFENDANTS OHEL AND EBCO OWED A DUTY TO THE PLAINTIFFS TO ENSURE CONSTRUCTION INSIDE OF 4510 16th AVENUE WAS CONDUCTED IN A SAFE MANNER.


The Trial Court was incorrect in granting the defendants’ summary judgment motions as there are triable issues of fact as to whether the defendants owed a duty to the plaintiffs, did they breach said duty and if so, is the injury of plaintiff Robert Forseth (losing hearing in his left ear) casually related to the noise emanating from the construction demolition project inside of 4510 16th Avenue, Brooklyn, NY. Remember, summary judgment should only be granted when there are no triable issues of fact. Andre v. Pomeroy, 35 N.Y. 2d 361, 362 N.Y.S. 2d 131 (1974). 


The function of the Court upon a motion for a summary judgment is issue finding, not issue determination. Gaeta v. New York News, Inc., 95 A.D. 2d 315, 466 N.Y.S. 2d 321 (1st Dept. 1983), City University of New York v. Finalco, 93 A.D. 2d 792, 461 N.Y.S. 2d 830 (1st Dept. 1983). Summary judgment is a most drastic remedy, which cannot be granted when there is any doubt as to the existence of a triable issue or where the issue is even arguable. Keith v. Hoak, 88 A.D. 2d 763, 451 N.Y.S. 2d 492 (4th Dept. 1982). 

  
Summary judgment has been termed a drastic measure because it deprives a party of his day in court. Thus, it may be granted without a trial only if no genuine, triable issue of fact is presented. Werfel v. Zivnostenska Banka, 287 N.Y. 91, 38 N.E. 2d 382 (1941). As there are issues of fact to decide in relation to plaintiff Robert Forseth’s loss of hearing on January 8, 2007, the lower court incorrectly granted the defendants’ motions.  

As in any negligence case, we must first determine if the defendants’ owed any obligation or duty towards the plaintiffs. In pursuit of this goal, we must look at any facts in a light most favorable to the plaintiffs as they are the non-moving party in the underlying litigation. Rizzo v. Lincoln Diner Corp., 215 A.D. 2d 546, 626 N.Y.S. 2d 280 (2nd Dept. 1995). 


Defendant OHEL owns the building in question and is responsible for maintaining the premises in a reasonably safe condition. This obligation is non-delegable. Milewski v. Washington Mut., 2011 NY Slip Op. 07400 (2nd Dept. 2011). OHEL must maintain the premises and insure those that it hires (or allows onto its property) take every precaution to do their work in a safe manner so that no one is exposed to harmful and dangerous situations in which persons on OHEL”s property may be injured. 


Defendant EBCO as the contractor hired to perform work inside of 4510 16th Avenue is responsible for its own actions. Construction work is fraught with peril and exposes people to dangerous situations. Care must be taken in order to keep people from being injured. Adequate plans must be drawn up to keep people from being injured. There is an obligation to foresee that which may go awry and plan to keep it from happening so no one gets hurt while the construction project proceeds.   If work is done in a careless manner, it is a breach of an obligation owed to those in and around the construction project. If work is done in a careless manner, then there is a breach of the duty.  

   

A.
Defendants breached their duty owed to the plaintiffs by failing 



to take any precautions to minimize the amount of sound that 



emanated from the construction project.


As stated, defendant OHEL as property owner owed an obligation to the plaintiffs to maintain its property in a reasonably safe condition. How did OHEL comply with this directive in regards to EBCO’s construction project inside of 4510 16th Avenue? It completely abdicated its responsibility. OHEL did not review or inspect EBCO’s construction plans as they related to safety, for if they did, they would have surely seen that EBCO had inadequate safety plans for noise. In fact, there was no noise plan. (R-254). Willful blindness as to what is occurring on one’s property is not fulfilling one’s obligation, it is breaching it and if someone is hurt as a result, then the landowner can be held responsible.


EBCO was employed by OHEL to perform the work on the third floor of 4510 16th Avenue.  Directly underneath this demolition project sat plaintiff Robert Forseth. (R-32). Outside of the concrete floor, there was no barrier between him and the noise. (R- 226). Nor was there any potential relief such as an open window for the noise to dissipate out into the open space. (R-117). For over two hours, Robert Forseth was subjected to a constant barrage of noise from hammering, cutting, pounding and other associated noise that results from a demolition project. (R-216). And what did defendant EBCO do to mitigate the noise from this racket? Nothing and Mr. Forseth was forced to bear the brunt of it. 


EBCO knew to put up plastic sheeting to keep the dust from spreading but it had no concerns about the noise that spread out from the demolition project. (R-247). Yes, the dust is visible and its damage can easily be seen and the solution to it is quite simple, put up sheeting to keep it from spreading. Well, sound spreads like the dust and although invisible, its impact can also be quite harmful and the solution is also simple, put up barriers to keep it from spreading. Unfortunately, EBCO a construction company that should know better, did nothing.


At this time, New York City was moving to take steps against the damage caused by excessive noise. During the relevant time, the City had amended its administrative code to make it the public policy of New York City that every person is entitled to ambient sound levels that are not detrimental to life, health and enjoyment of one’s property. See NYC Admin. Code § 24-202, as amended by local law 113 of 2005. Although the enforcement mechanism was not yet in place for this new policy, it is evident that the city understood the dangers from excessive noise to its populace and was putting all persons on notice (especially contractors) that steps must be taken to reduce the harmful effects of excessive noise. 

Again, what did EBCO do in the face of this pronouncement from the city about the dangers of excessive noise and that is was the policy of NYC to keep the sound levels down so as not to harm anyone - as has been stated above, nothing, There was no placement of sound barriers to keep the noise from spreading. EBCO did not even have the common courtesy to place warning signs about the construction so people (who had to report to work) could take some protective measures on their own such as using earplugs to dampen the noise. (R-105). If one is not informed, one cannot prepare.


We must not forget that this was a loud project. Employees complained about the “god awful” noise and the noise induced headaches. (R-114 -116). Underneath this pounding sat Mr. Forseth with nowhere to hide. His office had acoustical tiles and there were no windows. (R-117). It was an enclosed echo chamber with a constant drumbeat from above.


Hammering under any definition creates a loud noise. Whether it is a simple hand held hammer to drive in nails up to sledge hammers to take down walls, a loud noise is created and loud sounds that can damage human’s hearing. We must remember that this construction project did not involve the use of an ordinary hammer that one can find in the local hardware store but instruments designed to bring down walls; heavy equipment for a difficult task. (R-216).  As per the plaintiff’s doctor, Elliot Goldofsky, manual hammering creates a loud noise, enough so to damage a person’s hearing.  (R-336). 


Robert Forseth was required to sit in this cauldron for hours, listening to the constant beat of hammering and other noises associated with a demolition job -boom, boom, boom – similar to the constant bang of cannon fire. Weiss v. City of New York, 247 A.D. 2d 239, 669 N.Y.S. 2d 33 (1st Dept. 1998).   

In Weiss, the plaintiff, a New York City police officer, was exposed to celebratory cannon fire during Operation Sail in New York harbor. As a result of the cannon fire, he developed ringing in his ear as he was not afforded ear protection for a full forty-five minutes after complaining about the effects of the noise on his hearing. Id at 239-241. In the end, he was permanently damaged due to the exposure of this loud noise. Id.   

His claim against the city was allowed to move forward as there was evidence of negligence. Id. Likewise, the Forseth’s claim should be allowed to move forward as the noise from the construction project mimicked the sound of cannon fire and since EBCO took no precautions to guard against the damaging effects of this noise, they breached their duty owed to the plaintiffs.   

Both OHEL as property owner and EBCO as contractor owed a duty to the plaintiffs to perform the construction work inside of 4510 16th Avenue in a safe manner. They both breached this duty by taking no precautions to guard against the dangers from the loud noise produced by the demolition project on the third floor of the building. (R-254). The sound was loud and harmful and their failure to act was a breach of a duty owed to the plaintiffs.         


 


   
      POINT II
II.    PLAINTIFF ROBERT FORSETH’S LOSS OF HEARING IN HIS LEFT EAR IS CASUALLY RELATED TO THE LOUD NOISE FROM THE CONSTRUCTION PROJECT INSIDE OF 4510 16th AVENUE.

In the next step of a negligence case, in order for the plaintiffs to prevail on their claim, there must be a link between the injury claimed and the breach of the duty owed by the defendants. Here there is such a link. 

Mr. Forseth claimed a loss of hearing in his left ear from exposure to the excessive noise directly above his office. (R-104, 108). He immediately reported the incident to his employer and followed up with a visit to a specialist. (R-109, 126). Although he had a pre-existing condition with loss of hearing in both of his ears, his doctor determined that the sudden loss of hearing in his left ear was related to a traumatic event and not the natural progression from his pre-existing condition. (R-303). His left ear was damaged more because it was weaker than his right ear and the damage was significant, a loss of hearing from 80% hearing capability down to 8% hearing capability. (R-303). From the facts relayed to him by Mr. Forseth, Doctor Goldofsky casually related Robert Forseth’s loss of hearing to the events inside of 4510 16th Avenue on January 8, 2007 as hammering, even manual, is sufficiently loud to cause the damage sustained by Robert Forseth. (R-303, 332, 336). 


It is foreseeable that this demolition project would cause damage. EBCO in preparing the construction site foresaw that dust emanating out would cause damage. (R-247). Well, sound moves like dust. It is a known quantity and its effects must be guarded against. The sound created by the construction project is similar to an anvil being dropped on Mr. Forseth’s head. No one would question the foreseeability of such an event, nor should we question the foreseeability of someone being harmed by sound. Remember, it was the city’s public policy that sound levels needed to be minimized so persons would not be adversely impacted by noise. The city foresaw the issue so should have EBCO and OHEL. 


Additionally, Mr. Forseth’s doctor was not the only one to link the sound from 4510 16th Avenue to Robert Forseth’s loss of hearing. His diagnosis was seconded by the Workers’ Compensation Board when Mr. Forseth’s worker’s compensation claim was approved. (R-342, 346). The judge in that proceeding determined that the loss of hearing in Robert Forseth’s left ear was a direct result of exposure to loud noise from the construction demolition project inside of 4510 16th Avenue on January 8, 2007. 


As he has suffered a loss of hearing because of the actions of others and their carelessness, Mr. Forseth was damaged, which is the final piece of the puzzle in a negligence claim.  For his and his wife’s losses, the plaintiffs deserve to be compensated. The trial court erred in concluding otherwise and its decision must be reversed.       

A fair reading of the plaintiffs’ Complaint shows it adequately spells out a claim of negligence against both defendants. It alleges that they both owed a duty to the plaintiffs, this duty was breached (both in cause in fact and proximate cause) and finally the plaintiffs were damaged as a result of the actions and inactions of the defendants. The Forseths deserve their day in court. Looking at their claim in a light most favorable to their position, it is clear to see that the granting of the summary judgment motions was erroneous. This decision must be reversed so the plaintiffs can have their day in court.   

   




CONCLUSION

For the foregoing reasons the Order of the Supreme Court of the State of New York, Kings County, should be reversed.
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